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The President
The Nhlte Pouse. _
1Ty Dear i President: I hove the honor to reply to your request

for my views concerning the present status of emergency legislation
relating to the wartime novers of the Executive,

I have caused to be gathered from the various executive agencles
‘1lsts of statutes upon which they nave reliea in exercising their wartime
1“umc‘la.onu, and I have in addition caused an independent search to be
made, The compllatlon which I attach is believed to contain the prin-
cipal statutory sources of wartime executive authority, It has been
arranged in two ways: (a) so as to list these statutes with relation -
to the agencies exercising the powers confarred, and (b) so as to list
them according to the time and method of their termlnatlon.,

I trust that the attached compilation will be of assistance t6 you

and to the Congress in deciding which of the wartime statutes and
agencies should 'be terminated and which should for a longer or shorter
time be continued, In the same connection, I think it would be
appropriate for me to bring to your attention certain general considera-
tions. I must do so, however, in terms of broad generalization, inas-

much as each of these statubtes has its own history and its own purpose
 and intent., Any question as to the termination of an individual statute
must therefore be determined in the light of the statute's history and
purpose, and in the light also of the factual conditions prevgiling at
the time the question is raised. Nevertheless, subject to what has just
been said, I think it is possible to reéach certain general conclusions.

First of all, it should be borne in mind that the war powers of the
Pregident and tne Congress do not automatically cease upon the termi-
nation of actual fighting, - As the Supreme Court said in Jtewdrt v.
Kahn, 11 Wall, 493, at 507: "[The war power] * * ¥ is not “1imited to
victories in the fi2ld and the dispersion of the insurgent forces. It
carries with it inherently the power to guard sgainst the immediate
renewal of the conflict, and to remedy the evils which have arisen from
its rise and progress.,! See also Hamilton v. Kentucky Distilleries Co.,
251 U,S5, 146.

- The broad basis of governmental power on which the various emergency
and wartinme statutes rest cannot, therefore, be said to have been termi-
nated by recent developments, including the unconditional surrender of
our enemies. Questions do arise at the present stage, however, with
regard to the time which the Congress has specified in individual stat-
utes as belng the termination date of the powers therein conferred. 'As
will appear in the attached compilation, certain of the wertime statutes
are made effective only "in time of war," or "during the present war,"
or "for the duration of the war,." St111 other expresgions may be found
of similar character,

Speaking generally, I believe that statutes of the type Jjust mentioned
should be considered as effective until a formal state of peace has been
restored, unless some earlier termination date is made effective by
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appropriate governmental action.,” In Hamilton v, Kentucky Distilleries
Co,., supra, IMr, Justice Brandeis, speaking for the Court said: "In
the absence of specific provisions te the contrary, the period of war
has Leen held to extend to the ratification of the treaty of peace or
the Droclamatlon of peace " Again, in Coimercial Cable Co., V.
Burleson, 255 Fed, 99, 104, Judge. Lparned Hand rejected the contention
that certain wartime powers conferred on"the President in the First
World War had terminated with the Armistice of November 11, 1918, and
added: "Zven if I were to assume that the power were only coexten31ve
with a state of war, a state of war still existed., It is the treaty
which terminates the war." See also Kahn v. Anderson, 255 U, S. 1,
105 Vare v. Hylton, 3 Dall, 199, 236; 22 Ops: A. G.. 100 (1898), Tt
is. perhans ‘unnecessary. to add that the Conbress can at any time, in
1esfonse to changed condltlons, reppal or. amend any wartlme statute
or croup of statutes, .
I turn to another groun.of stabutes-'those whlch are to be terminated
- "upon the cessation of hostllitlesﬂ as proclaimed by the President.!"
;Sveahlng once more in general terms, I believe that & provision of e

. --this typé should be interpreted to refer to a formal proclamation, 15~
. .Sued after you have deteranined that the facts Warrant such action. Any

less formal action. on your part would not in my opinion be given by the

.. courts the 1ega1 effect of termlnatunb a wartime statute, in the absence

~ of proof in the document itself that it was your. intention so to do,
~ See. Hamilton v, Kentucky Distilleries Co,; supra.
: The same reasoning would seem 10 &pply to. statutes which remain in
cefféct until the termination of the limited. ‘emergency, declared by
President Roosevelt. on Senuember 8, 1039, or of the unlimited emergency
declared by him on May 27, 1941, Mhen dn your Judwment it is necessary
and proper that one or both of those states of emergency be terminated,
yvou will doubtless wish to issue ‘2 formal. proclamatlon or Droclamatlons
to that effect, 'Prior to that time, informal action would not, in my
.opinion, be construed by the courts, ‘under the reasonlng of uhe Hamilton
case, as having brought’ unose stateu of amergency to an end,

‘Respectfully-yours,l o

.t -(Signed). TOM G, CLARX
e ‘ ﬂttornef General
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LETTER TO THE PRESIDENT FROM THE ATTORNEY
GEMERAL DISCUSSING TYPICAL TERITIHATION PRO-
VISIONS FOUND IN WAR POWERS STATUTES

, September -1, 1945.
~The President,

The Whlte llouse, .,
MJ Dasr 15 Pre51den$ T have the honor to reply to your request
“for my views concerning the bresent status of emergency legislation
“ relating to ‘the wartime novers of the Executive,
‘I have caused to be gathered from the various executive agenc1es

. 1lists of statutes upon which they nave reliea in exercising their wartime

‘functions, and I have in addition caused an independent search to be
t 'made, The compilation which I attach is believed to contain the prin-
rcipal statutory sources of wartime executive authority, It has been
arranged in two ways: (a) so as to list these statutes with relation
. bo the agencies exercising the powers conferred, and (») so as to list
then according to the time and method of their termlnatlon.

I trust that the attached compilation will be of assistance to you
and to the Congress in deciding which of the wartime statutes and
agencies should'bé terminated and which should for a longer or shorter

T time be contimed, In the same connectlon, T think it would be

“appropriate for me to bring to your attention certain general considera-
tions. I must do so, however, in terms of broad generalization, inas-
much as each of thege statutes has 1ts own history and its own purpose
. and intent., -Any question as to the termination of an individuel statute
must therefore be determined in the light of the statube's history and
purnose, and in the light also of the factual conditions orevan.l:.nb at
the time the question is raised, Nevertheless, subject to what has just
been said, I think it is p0591b1e to reach certain reneral conclusions,

First of 211, it should be borne in mind that the war powers of the
President and the Congress do not aubomatically cease upon the termi-
nation of actusl fighting, As the Supreme Court said in Stewart Ve
Kahn, 11 Wall. 493, at 507: " [The war power] #* % % is not limited to
Victories in the figld and the dispersion of the insurgent forces. It
carries with it inherently the power to guerd against the immediate
renewal of the conflict, and to remedy the evils which have arisen from
its rise and orOGress." See-also Hamilton Ve Kentucky Distilleries Co.,

251 U,S, 146,
"~ The broad basis of ¢ overnmental power on Whlch the various emergency
and wartime statutes rest cannot, therefore, be said to have been termi-
nated by recent developments, 1nclud1nL the unconditional surrender of
our enemies, Questions do arise at the present sta"e, hovever, with
regard to the time which the Congress has sp301fled in indivicval stat-
utes as being the ‘termination date of the powers therein conferred.
will appear in the attached compilation, certain of the wartime statutes
are made effective only "in time of war," or “during the present war,"
or "for the duration of the war." Still other expressions may be found
of similar character,

Speaking generally, I believe that statutes of the type just mentioned
should be considered as effective until & formal state of peace has been
restored, unless some earlier termination date is made effective by
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appropriate?goﬁérﬁﬁenfal‘écfion. In Hamlltoh v, Kentucky Distilleries
Co., supra, Mr, Justice urandels, speaking for the Court said: Yin

“The "aBserce ‘of specific provisions to the contrary, the period of war

has been held to extend to the ratification of the treaty of peace or
the proclamation of peace." Again, in Commercial Cable Co., V.
Burleson; 255 Fed, 99, 104, Judge Learned Hand rejected the contention
that certain wartime powers conferred on the President in the First
World War had “terminated with the Armistice of November 11, 1918, and
added: "Even if I were to assume that the power were only coextenglve
with a state of war, a state of war still existed. It is the treaty
which terminates the war." See also Kahn v. Anderson, 255 U, S, 1,

©10; Vare v. Hylton, 3 Dall, 199, 236 22 Op. A. Gs 190 (1898). ]L
. is perhaps unnecessary to add that the Congress can. at any time, in
“ response to changed coxdltions, reppal or amend any wartime statute:
or ;rodp of gtatutes.

I turn to another 5rouo of statutes: those Wthh dre to be terminated

"uuon thé cessatidr of hOotllltlesw as. proclalned by the President."
,'Sjﬁukln& once more in general terms, I. belleve ‘that a. provision of

this type should be interpreted to refer o a formal proclamation, is-

 sued after you have determined that the facts warrant such action. Any
‘jfless formal action on your part would not in my .opinion be, .glven by the
© courts the legal effect of terminating e wartlme statuhe, in the absence
“. of proof in thé document itself that it was your intention so to do.

T See IIaml‘bon 1]'. Ken'bU_Ck.y' Dlst.l.llel"] (’S GOO, Supra’

‘The same reasoning would. seem to apply to stauutes Whlch remain in

‘ ]*.effeot until the termination of the limited emergency,’ declared by
. President Roo&nvelt on. Se~uemoer 8 1939, or. of the un*lmlted emergency
- declared by him on ligy 27, 1941 When in your Jhmgment At is recessary

and proper that one or both of’ those states of. emergency be. ‘terminated,

. you will doubLLeas wish to. 1ssue a formal. proclamatlon or nrocldmatlons
- to-that effect, Prior to that. time, informal action would not, in my
_w”'owlnion, be construed by %he courts,_pnder the. reasonlng of the Hamilten

“’ Lcase, as hav1ﬁg brought unose state, of emergency Lo an, ﬂnd..

Resoecthlly yours,}

(Signed)  TOM G, CLARX ,
T Ehttorney General
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